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$10 of the monthly benefit payable to
an individual.

(2) Adjustment as provided by this
paragraph will not be available if the
overpayment was caused by the indi-
vidual’s intentional false statement or
representation, or willful concealment
of, or deliberate failure to furnish, ma-
terial information. In such cases, re-
covery of the overpayment will be ac-
complished as provided in paragraph
(a) of this section.

(d) Individual overpaid enrolled under
supplementary insurance plan. Notwith-
standing the provisions of paragraphs
(a), (b), and (c) of this section, if the in-
dividual liable for the overpayment is
an enrollee under part B of title XVIII
of the Act and the overpayment was
not caused by such individual’s inten-
tional false statement or representa-
tion, or willful concealment of, or de-
liberate failure to furnish, material in-
formation, an amount of such individ-
ual’s monthly benefit which is equal to
his obligation for supplementary medi-
cal insurance premiums will be applied
toward payment of such premiums, and
the balance of the monthly benefit will
be applied toward recovery of the over-
payment. Further adjustment with re-
spect to such balance may be made if
the enrollee so requests and meets the
conditions of paragraph (c) of this sec-
tion.

[35 FR 5943, Apr. 10, 1970, as amended at 44
FR 20653, Apr. 6, 1979]

§404.502a Notice of right to waiver
consideration.

Whenever an initial determination is
made that more than the correct
amount of payment has been made, and
we seek adjustment or recovery of the
overpayment, the individual from
whom we are seeking adjustment or re-
covery is immediately notified. The no-
tice includes:

(@) The overpayment amount and
how and when it occurred;

(b) A request for full, immediate re-
fund, unless the overpayment can be
withheld from the next month’s bene-
fit;

(c) The proposed adjustment of bene-
fits if refund is not received within 30
days after the date of the notice and
adjustment of benefits is available;
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(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed, install-
ment payments when refund is re-
quested and adjustment is not cur-
rently available, and/or cross-program
recovery when refund is requested and
the individual is receiving another type
of payment from SSA (language about
cross-program recovery is not included
in notices sent to individuals in juris-
dictions where this recovery option is
not available);

(e) An explanation of the right to re-
quest waiver of adjustment or recovery
and the automatic scheduling of a file
review and pre-recoupment hearing
(commonly referred to as a personal
conference) if a request for waiver can-
not be approved after initial paper re-
view;

(f) An explanation of the right to re-
quest reconsideration of the fact and/or
amount of the overpayment determina-
tion;

(9) Instructions about the availabil-
ity of forms for requesting reconsider-
ation and waiver;

(h) An explanation that if the indi-
vidual does not request waiver or re-
consideration within 30 days of the
date of the overpayment notice, adjust-
ment or recovery of the overpayment
will begin;

(i) A statement that an SSA office
will help the individual complete and
submit forms for appeal or waiver re-
quests; and

() A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment
by installments or cross-program ad-
justment is wanted.

[61 FR 56131, Oct. 31, 1996]

§404.503 Underpayments.

Underpayments will be adjusted as
follows:

(a) Individual underpaid is living. If an
individual to whom an underpayment
is due is living, the amount of such
underpayment will be paid to such in-
dividual either in a single payment (if
he is not entitled to a monthly benefit
or a lump-sum death payment) or by
increasing one or more monthly bene-
fits or a lump-sum death payment to
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which such individual is or becomes en-
titled.

(b) Individual dies before adjustment of
underpayment. If an individual to whom
an underpayment is due dies before re-
ceiving payment or negotiating a
check or checks representing such pay-
ment, such underpayment will be dis-
tributed to the living person (or per-
sons) in the highest order of priority as
follows:

(1) The deceased individual’s surviv-
ing spouse as defined in section 216(c),
(9), or (h) of the Act who was either:

(i) Living in the same household (as
defined in §404.347) with the deceased
individual at the time of such individ-
ual’s death, or

(ii) Entitled to a monthly benefit on
the basis of the same earnings record
as was the deceased individual for the
month in which such individual died.

(2) The child or children of the de-
ceased individual (as defined in section
216(e) or (h) of the Act) entitled to a
monthly benefit on the basis of the
same earnings record as was the de-
ceased individual for the month in
which such individual died (if more
than one such child, in equal shares to
each such child).

(3) The parent or parents of the de-
ceased individual, entitled to a month-
ly benefit on the basis of the same
earnings record as was the deceased in-
dividual for the month in which such
individual died (if more than one such
parent, in equal shares to each such
parent). For this purpose, the defini-
tion of “parent’” in §404.374 includes
the parent(s) of any deceased individ-
ual who was entitled to benefits under
title 11 of the Act.

(4) The surviving spouse of the de-
ceased individual (as defined in section
216(c), (g), or (h) of the Act) who does
not qualify under paragraph (b)(1) of
this section.

(5) The child or children of the de-
ceased individual (as defined in section
216(e) or (h) of the Act) who do not
qualify under paragraph (b)(2) of this
section (if more than one such child, in
equal shares to each such child).

(6) The parent or parents of the de-
ceased individual, who do not qualify
under paragraph (b)(3) of this section
(if more than one such parent, in equal
shares to each such parent). For this
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purpose, the definition of “parent” in
§404.374 includes the parent(s) of any
deceased individual who was entitled to
benefits under title 11 of the Act.

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (d) of this section.

() In the event that a person who is
otherwise qualified to receive an
underpayment under the provisions of
paragraph (b) of this section, dies be-
fore receiving payment or before nego-
tiating the check or checks represent-
ing such payment, his share of the
underpayment will be divided among
the remaining living person(s) in the
same order of priority. In the event
that there is (are) no other such per-
son(s), the underpayment will be paid
to the living person(s) in the next
lower order of priority under paragraph
(b) of this section.

(d) Definition of legal representative.
The term legal representative, for the
purpose of qualifying to receive an
underpayment, generally means the ad-
ministrator or executor of the estate of
the deceased individual. However, it
may also include an individual, institu-
tion or organization acting on behalf of
an unadministered estate, provided
that such person can give the Adminis-
tration good acquittance (as defined in
paragraph (e) of this section). The fol-
lowing persons may qualify as legal
representative for the purposes of this
subpart, provided they can give the Ad-
ministration good acquittance:

(1) A person who qualifies under a
State’s small estate statute,

(2) A person resident in a foreign
country who, under the laws and cus-
toms of that country, has the right to
receive assets of the estate,

(3) A public administrator, or

(4) A person who has the authority,
under applicable law, to collect the as-
sets of the estate of the deceased indi-
vidual.

(e) Definition of ‘“‘good acquittance.” A
person is considered to give the Admin-
istration good acquittance when pay-
ment to that person will release the
Administration from further liability
for such payment.

[34 FR 14487, Sept. 27, 1969, as amended at 35
FR 14129, Sept. 5, 1970; 55 FR 7313, Mar. 1,
1990; 60 FR 17445, Apr. 6, 1995]
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